Bill C-50:
An Act to amend the Canada Elections Act

Publication No. 41-2-C50-E
8 January 2015

Dara Lithwick
Legal and Social Affairs Division
Parliamentary Information and Research Service

Library of Parliament Legislative Summaries summarize government bills currently
before Parliament and provide background about them in an objective and impartial
manner. They are prepared by the Parliamentary Information and Research Service,
which carries out research for and provides information and analysis to
parliamentarians and Senate and House of Commons committees and parliamentary
associations. Legislative Summaries are revised as needed to reflect amendments
made to bills as they move through the legislative process.
Notice: For clarity of exposition, the legislative proposals set out in the bill described
in this Legislative Summary are stated as if they had already been adopted or were
in force. It is important to note, however, that bills may be amended during their
consideration by the House of Commons and Senate, and have no force or effect
unless and until they are passed by both houses of Parliament, receive Royal
Assent, and come into force.

Any substantive changes in this Legislative Summary that have been made since the
preceding issue are indicated in bold print.

© Library of Parliament, Ottawa, Canada, 2015
Legislative Summary of Bill C-50
(Legislative Summary)
Publication No. 41-2-C50-E
Ce document est également publié en français.

CONTENTS

1

BACKGROUND ......................................................................................................... 1
1.1 Canadians Living Abroad and the Right to Vote .................................................... 1
1.1.1 The 2005 Recommendation of the Chief Electoral Officer
Regarding Voting by Electors Absent from
the Country for More than Five Consecutive Years ........................................ 2
1.1.2 The 2006 Study of the House of Commons Standing Committee on
Procedure and House Affairs and the Government Response ....................... 2
1.1.3 The Chief Electoral Officer’s 2011 Statutory Report
st
Following the 41 General Election: Comments on the
Five-Year Residency Rule ............................................................................... 3
1.1.4 Frank et al. v. Attorney General of Canada ..................................................... 3
1.2

2

Bill C-23: The Fair Elections Act ............................................................................ 4
DESCRIPTION AND ANALYSIS .............................................................................. 5

2.1

Updating the Register of Electors (Clause 2) ........................................................ 5

2.2

Clarification: Proof of Identity and Residence (Clause 4) ...................................... 6

2.3

Engagement of Auditor (Clause 5) ......................................................................... 6

2.4 Special Voting Rules (Part 11 of the Canada Elections Act) ................................. 6
2.4.1 Electors Temporarily Resident Outside Canada
(Clauses 6 to 12 and 16) (Part 11, Division 3, of the CEA) ............................. 6
2.4.2 Electors Residing in Canada (Clauses 13 to 15)
(Part 11, Division 4, of the CEA) ..................................................................... 9
2.4.3 Prohibitions (Clause 16) (Part 11, Division 9, of the CEA) .............................. 9
2.5

Enforcement (Clause 17) ....................................................................................... 9

2.6

General (Clause 18) ............................................................................................. 10

2.7

Transitional Provision and Coming Into Force (Clauses 19 and 20) ................... 10

LIBRARY OF PARLIAMENT

i

PUBLICATION NO. 41-2-C50-E

LEGISLATIVE SUMMARY OF BILL C-50:
AN ACT TO AMEND THE CANADA ELECTIONS ACT
1

BACKGROUND

Bill C-50, An Act to amend the Canada Elections Act (short title: Citizen Voting Act)
was introduced and received first reading in the House of Commons on
10 December 2014. 1
The bill modifies the conditions that Canadians living abroad must meet in order to
vote in a federal election. It also provides mechanisms to help Elections Canada
remove the names of non-citizens from the National Register of Electors. It does so
by:
•

eliminating the register of electors who temporarily reside outside Canada and
incorporating the information found in it into the Register of Electors;

•

requiring Canadian electors who reside abroad to apply for registration and a
special ballot after the writs are issued at each federal election and stipulating
that electors may only receive a special ballot for the address at which they last
resided in Canada;

•

requiring applicants for a special ballot who reside in Canada or who temporarily
reside outside Canada to include proof of identity and residence (and proof of
Canadian citizenship for those applying from outside Canada) in their application
for registration;

•

requiring an external auditor to report on election workers’ compliance with
special ballot voting procedures and requirements for every election;

•

authorizing the Minister of Citizenship and Immigration to provide the Chief
Electoral Officer (CEO) with information to help the CEO to delete the names of
non-citizens from the Register of Electors; and

•

adding the offences of attempting to vote by special ballot while knowing that one
is not qualified to vote (electors temporarily residing outside Canada and electors
residing in Canada), improperly attesting to the residence of more than one
elector and attesting to the residence of an elector when one’s own residence
has been attested to.

1.1

CANADIANS LIVING ABROAD AND THE RIGHT TO VOTE

Voting by non-resident citizens of Canada first occurred when the vote was extended
to soldiers fighting abroad in the First World War. 2 For most of the 20th century, only
certain types of non-resident citizens, such as armed forces personnel and public
service staff posted abroad, were permitted to vote in federal elections.
Today, the Canada Elections Act 3 (CEA) governs federal elections and by-elections
in Canada, and it was amended in 1993 to enable all Canadian citizens who reside
outside Canada to vote in federal elections, provided that they have been absent
from Canada for less than five years and plan to return to Canada (certain electors,
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such as those serving abroad in the Canadian Forces or those working at embassies
abroad, are exempt from the five-year rule). Section 11 of the CEA provides that the
following classes of citizens are eligible to vote by mail pursuant to a procedure set
out in Part 11 of the Act:
(a) a Canadian Forces elector;
(b) an elector who is an employee in the federal public administration or the
public service of a province and who is posted outside Canada;
(c) a Canadian citizen who is employed by an international organization of
which Canada is a member and to which Canada contributes and who is
posted outside Canada;
(d) a person who has been absent from Canada for less than five
consecutive years and who intends to return to Canada as a resident;
(e) an incarcerated elector within the meaning of [Part 11 of the CEA]; and
(f) any other elector in Canada who wishes to vote in accordance with
[Part 11 of the CEA].

1.1.1

THE 2005 RECOMMENDATION OF THE CHIEF ELECTORAL OFFICER
REGARDING VOTING BY ELECTORS ABSENT FROM
THE COUNTRY FOR MORE THAN FIVE CONSECUTIVE YEARS

In a September 2005 report following the 38th general election, the CEO
recommended that the limitation contained in section 11(d) of the CEA, prohibiting
voting by persons who have been absent from Canada for five consecutive years or
more and who intend to return to Canada, be removed. He noted:
The absence of a mechanism to allow those who have been absent from
Canada for five consecutive years or more to vote effectively deprives this
latter group of individuals of their right to vote, a right protected by the
4
Canadian Charter of Rights and Freedoms.

He added:
The Special Voting Rules found in Part 11 of the Act should consequently be
adjusted to allow individuals who have been absent for five years or more
and who intend to resume residence in Canada to apply for registration or to
remain listed in the register of electors absent from Canada, which is
5
maintained by the Chief Electoral Officer.

1.1.2

THE 2006 STUDY OF THE HOUSE OF COMMONS STANDING COMMITTEE ON
PROCEDURE AND HOUSE AFFAIRS AND THE GOVERNMENT RESPONSE

The following year, in 2006, the House of Commons Standing Committee on
Procedure and House Affairs conducted a study assessing the CEA and possible
amendments, using the CEO’s September 2005 report as a starting point. 6 The
committee agreed with the CEA’s recommendation that the five-year period should
be eliminated, and went further:
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The majority of the Committee agrees that the five-year limitation period is
arbitrary and should be removed. It would, however, go further, and propose
that all Canadian citizens who are absent from Canada should be able to vote
in accordance with Part 11 of the Canada Elections Act. The requirement
7
that there be an intention to return to Canada should be dropped.

In its response to the committee’s report, the Government of Canada suggested that
the committee conduct a review of special voting rules to “explore how electors may
best be able to exercise their democratic rights.” 8 It further suggested that:
the Committee’s recommendation that the restrictions on voting under the
special voting rules by electors absent from the country for more than five
years (recommendation 1.16) would best be considered in the context of this
comprehensive review of the special voting rules to be undertaken by the
9
Committee rather than be implemented at this time.

1.1.3

THE CHIEF ELECTORAL OFFICER’S 2011 STATUTORY REPORT
FOLLOWING THE 41ST GENERAL ELECTION: COMMENTS ON THE
FIVE-YEAR RESIDENCY RULE

In his statutory report following the 41st general election which took place in
May 2011, the CEO explained changes to the manner of calculating the residency
requirement for Canadians living abroad, indicating that a visit to Canada would not
be considered a resumption of residence in Canada and would not interrupt the
five-year period:
Up to and including the 2006 general election, anyone who had returned to
Canada, even for a brief visit, was deemed to have “resided” in the country
and the five-year clock was reset, allowing them to vote by special ballot.
Following the 2006 general election, in the course of reviewing information
material for these international electors, Elections Canada changed the
information provided to more closely respect the text of the legislation by
indicating that the five-year period begins from the date the elector leaves
Canada to live abroad and remains in effect until the date the elector returns
to Canada to reside. A visit to Canada cannot be considered a resumption of
10
residence in Canada and does not interrupt the five-year period.

1.1.4

FRANK ET AL. V. ATTORNEY GENERAL OF CANADA

In a judgment rendered on 2 May 2014 in Frank et al. v. Attorney General of Canada,
Justice Michael Penny of the Ontario Superior Court held that the provisions of the
CEA preventing Canadian citizens absent from Canada for more than five years from
voting violated those citizens’ democratic right to vote guaranteed by section 3 of the
Canadian Charter of Rights and Freedoms. 11 Section 3 of the Charter states: “Every
citizen of Canada has the right to vote in an election of members of the House of
Commons or of a legislative assembly and to be qualified for membership therein.” 12
Justice Penny further held that the violation was not saved by section 1 of the
Charter, in that the limits prescribed by the CEA on Canadian citizens absent from
Canada for more than five years were not “demonstrably justified in a free and
democratic society.” 13
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As a result, Justice Penny declared that sections 11(d), 222(1)(b), 222(1)(c),
223(1)(f), 226(f), and the word “temporarily” found in sections 220, 222(1) and
223(1)(e) of the CEA had no force or effect. 14 The decision took effect immediately.
In response to the ruling, the CEO indicated that Elections Canada would no longer
apply the invalidated provisions, and that following the court decision:
Canadian citizens aged 18 or older who reside abroad may apply to be
added to the International Register of Electors and to vote by mail-in special
ballot in federal general elections, by-elections and referendums, provided
15
they have at some point resided in Canada.

The Attorney General of Canada has appealed the decision in Frank, though the
appeal has yet to be decided at the time of drafting of this Legislative Summary. In
June 2014, Court of Appeal Justice Robert Sharpe rejected a motion brought by the
Attorney General of Canada for a stay pending the appeal of the judgment. 16 A stay
would have suspended the trial judge’s declaration of invalidity pending the appeal
result.
The backgrounder on Bill C-50 issued by the Government of Canada when the bill
was tabled suggested that the Ontario Superior Court decision in Frank was part of
the motivation for drafting the bill. The backgrounder states the following:
On May 2, 2014, the Ontario Superior Court (Frank et al. v. Attorney General
of Canada) struck down the law preventing citizens from voting if they have
been out of the country more than five consecutive years or have no
intention of returning. Estimates show that this could lead to 1.4 million new
17
eligible voters and an outdated system to administer their votes.

Note that Bill C-50 does not amend the provisions invalidated in Frank.18

1.2

BILL C-23: THE FAIR ELECTIONS ACT

Bill C-23, An Act to amend the Canada Elections Act and other Acts and to make
consequential amendments to certain Acts (short title: Fair Elections Act), received
Royal Assent in June 2014 (and almost all of its provisions are now in force). 19
Bill C-23 introduced substantial modifications to the CEA.20
Among the modifications introduced by Bill C-23 were changes to the provisions in
the CEA concerning voter identification. Bill C-23 amended the CEA to eliminate the
ability of electors to prove their identity through vouching. Instead, electors may now
swear a written oath of their residence provided that their residence is attested to on
oath by another elector. 21 The written oath must include statements affirming that:
•

the elector taking the oath has received the prescribed oral advice from the
election official administering the oath;

•

the elector knows the elector in question personally;

•

the elector knows that the elector in question resides in the polling division;

•

the elector has not in the same election attested to the residence of another
elector; and
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•

the elector’s own residence has not been attested to by another elector at the
election.

A similar attestation approach is found in Bill C-50 to establish the last Canadian
address for electors applying for a special ballot either because they live outside
Canada or because they will not vote at the polls on election day.

2
2.1

DESCRIPTION AND ANALYSIS
UPDATING THE REGISTER OF ELECTORS (CLAUSE 2)

Clause 2 of Bill C-50 adds new section 46.01 to the CEA. This new section enables
the Minister of Citizenship and Immigration, at the request of the CEO, to provide the
CEO with certain information contained in databases maintained by the Department
of Citizenship and Immigration relating to permanent residents and foreign nationals
in order to assist the CEO in updating the Register of Electors to delete the names of
persons who are not electors.
According to its news release, the Government of Canada estimates that there may
be as many as 40,000 non-citizens in the National Register of Electors. 22 The CEO
addressed media stories about non-citizens being included in the National Register
of Electors in his report on the 39th General Election of 23 January 2006. The report
stated the following:
Before being registered in the National Register of Electors or on a list of
electors, a person must first provide adequate proof of identity and attest to
Canadian citizenship. The only exceptions occur when names are added to
the Register through updates from a provincial or territorial list of electors. In
these cases, it is expected that the source agency has verified the elector’s
status before adding the name to its own lists.
During the election, reports appeared in some newspapers about non-citizens
who had incorrectly been registered to vote. These reports included sufficient
detail for Elections Canada to follow up on four cases. We generally found
the electors in question to have been originally registered to vote through a
door-to-door enumeration. They were included in the Register either through
provincial electoral lists used for updates or from the last federal
enumeration in 1997. Whenever non-citizens were discovered, they were
removed from the lists. Further investigation of the Register revealed that
511 non-citizens had been included on preliminary voters lists through an
administrative error, despite the fact that they had confirmed with Elections
Canada that they were not Canadian citizens. Their records were removed
from the revised lists of electors, and Elections Canada sent a notification to
each of these individuals.
New electors are added to the Register from Citizenship and Immigration
Canada files only after citizenship is granted and consent is provided. They
may also be identified from driver’s licence files or income tax files, but we
write to those potential electors asking them to attest to Canadian citizenship
before adding them to the Register. During the election, and when
registering on polling day, electors must show identification and sign an oath
confirming they are Canadian citizens. In addition, the prescribed form
clearly states that it is an offence to provide false information. There are
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large signs posted in all voting locations that clearly state that only Canadian
23
citizens at least 18 years of age are eligible to vote.

2.2

CLARIFICATION: PROOF OF IDENTITY AND RESIDENCE (CLAUSE 4)

Clause 4 adds new section 143(2.11) to the CEA, which specifies that, to prove an
elector’s identity and address, the CEO may authorize only pieces of identification
that have been issued by:
•

a Canadian government (federal, provincial, or local, or an agency of that
government); or

•

an entity incorporated or formed by an Act of Parliament or a provincial
legislature or that is otherwise formed in Canada.

2.3

ENGAGEMENT OF AUDITOR (CLAUSE 5)

Clause 5 replaces new section 164.1 of the CEA enacted by the Fair Elections Act.
Under section 164.1, the CEO must engage an auditor to perform an audit and report
on whether deputy returning officers, poll clerks and registration officers have
properly exercised their powers and duties under the voter identification provisions of
the CEA. The changes to this section specify that the auditor must also report on
election workers’ compliance with special ballot voting procedures and requirements
(which are amended by Bill C-50).

2.4

SPECIAL VOTING RULES (PART 11 OF THE CANADA ELECTIONS ACT)

Part 11 of the CEA sets out special voting rules for electors in the Canadian Forces
(Division 2), electors living abroad (Division 3), electors otherwise voting by special
ballot (Division 4) and incarcerated electors (Division 5). Bill C-50 makes substantive
amendments to Divisions 3 and 4, and these are discussed below.

2.4.1

ELECTORS TEMPORARILY RESIDENT OUTSIDE CANADA
(CLAUSES 6 TO 12 AND 16) (PART 11, DIVISION 3, OF THE CEA)

Canadian electors residing abroad will now be included in the National Register of
Electors. Clause 6(1) of Bill C-50, in conjunction with clause 8, eliminates the register
of electors who temporarily reside outside Canada by deleting the definition of
“register” found in section 220 of the CEA. Consequently, clause 7 deletes
section 221 of the CEA regarding how voters can be included in the now-eliminated
register of electors who temporarily reside outside Canada.
Clause 6(2) adds two new definitions to Division 3 of Part 11 of the CEA, for the
terms “last place of ordinary residence” and “other elector.” These terms are
discussed below.
Clause 8 rephrases now-deleted section 221 of the CEA and moves it to the
beginning of section 222(1). Under the revised provision, in order to be eligible to
vote, electors temporarily resident outside Canada must apply for registration and
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special ballot after the writs in an election are issued (this requirement did not exist in
now-deleted section 221) and before 6 p.m. on the sixth day before polling (the same
requirement as that found in existing section 221).
By amending section 223 of the CEA, clause 9 adds new requirements that must be
included in an application for registration and special ballot. While existing
section 223(1)(a) specifies that an elector would have to include satisfactory proof of
his or her identity, amended section 223(1)(a) requires the elector to provide his or
her name and last place of ordinary residence before leaving Canada, as well as
proof of citizenship (under new section 223(1)(a.1)).
Currently, section 223(1)(e) establishes that electors living abroad can, as a means
of determining which riding they would vote in, provide proof of:
•

their last place of ordinary residence in Canada; or

•

the address of the ordinary residence in Canada of:


their spouse or common-law partner;



one of their own relatives;



a relative of their spouse or common law partner;



a person in relation to whom they are a dependant; or



a person with whom they would live if they were not residing temporarily
outside Canada.

Sections 223(1)(a) and 223(1)(e), as amended by Bill C-50, set out that electors can
register only by using their last place of ordinary residence in Canada and must
provide proof of their residence in that place. In other words, pursuant to Bill C-50,
Canadians living abroad may only vote in the riding where they last resided in
Canada.
New section 223(1.1) of the CEA specifies what types of identification must be
provided to prove an elector’s identity and last place of residence in Canada. Two
options are available to the elector:
•

The elector can provide either one piece of identification issued by a Canadian
government, whether federal, provincial or local, or an agency of that
government, that contains a photograph of the elector and his or her name and
address, or two pieces of identification authorized by the CEO, each of which
establishes the elector’s name and at least one of which establishes the elector’s
address (new section 223(1.1)(a)).

•

The elector can provide a copy of two pieces of identification authorized under
section 143(2.1) that establish the elector’s name (new section 223(1.1)(b)). To
establish proof of the elector’s last place of ordinary residence in Canada, the
elector must then take an oath or make a statutory declaration in writing in a
prescribed form if the elector satisfies the following conditions:


He or she is able to prove the identity and last place of ordinary residence of
another elector – as set out in section 143(2)(a) or section 143(2)(b) – who
will then attest to the elector’s last place of ordinary residence in Canada.
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The elector provides a copy of the other elector’s attestation containing an
oath or statutory declaration in writing that includes the following statements:
−

The elector making the attestation is aware of the notice found in new
section 223(1.3) that sets out the penalty imposed under the CEA for
voting or attempting to vote at an election under Division 3 or 4 of Part 11
of the CEA knowing that he or she is not qualified as an elector (new
section 281(g.1) of the CEA, found in clause 16 of Bill C-50).

−

The elector making the attestation knows the elector living abroad
personally.

−

The elector making the attestation knows that the elector’s last place of
ordinary residence in Canada is located in the electoral district in which
the elector making the attestation is qualified to vote.

−

The elector making the attestation has not attested to the ordinary
residence or the last ordinary residence in Canada of any other elector
during that election (in accordance with new section 223(1.4)).

−

The place of ordinary residence in Canada of the elector making the
attestation has not been attested to by another person (in accordance
with new section 223(1.5)).

These new requirements regarding attestation mirror the language found in
section 143(3) (alternative proof of residence) added to the CEA by the Fair Elections
Act.
Clause 10 replaces sections 224 and 225 of the CEA and adds section 225.1.
New section 224 specifies that the CEO will approve applications for registration and
special ballot only if, in accordance with section 222(1) as amended, the elector has
submitted his or her application on time and:
•

resided in Canada before making the application;

•

resided outside Canada for less than five consecutive years before making the
application; and

•

intends to resume residence in Canada in the future.

As well, the application for registration and special ballot must contain the
identification information set out in section 223, as amended by Bill C-50.
Note that the requirements that the elector has resided for less than five consecutive
years outside Canada and that the elector intends to resume residence in Canada
were declared to be of no force or effect by the Ontario Superior Court in Frank
(discussed in section 1.1.4 of this Legislative Summary), though this decision is
currently being appealed by the Government of Canada. New section 225 specifies
that the CEO shall inform the returning officer of any elector who is to vote by special
ballot in the returning officer’s electoral district. The returning officer shall indicate on
the list of electors for the electoral district that the elector received a special ballot.
New section 225.1 specifies that once an elector’s application for registration and
special ballot has been accepted by the CEO, the elector may only vote under
Division 3 of Part 11 of the CEA.
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Clause 11 modifies section 226 to reflect the elimination of the register of electors
who temporarily reside outside Canada and the fact that electors living abroad will
now be included in the National Register of Electors.
Clause 12 contains a consequential amendment to section 227 (regarding the
sending of a special ballot and envelope to an elector) to remove the reference to the
register of electors who temporarily reside outside Canada which was eliminated by
clauses 6 and 8 of the bill, and to specify that the CEO shall send a special ballot to
those electors living abroad whose application for special ballot has been approved.

2.4.2

ELECTORS RESIDING IN CANADA (CLAUSES 13 TO 15)
(PART 11, DIVISION 4, OF THE CEA)

Any elector who cannot or does not wish to vote at a polling station during an
election may vote by special ballot. Division 4 of Part 11 of the CEA sets out the
special ballot voting procedures for electors residing in Canada. The amendments
made to this division are designed to reflect changes to the identification and proof of
residence requirements brought about in the Fair Elections Act.
Clause 13 amends section 231 of the CEA by adding a definition for “other elector,”
being another person who is qualified to vote in the polling division in which an
elector’s place of ordinary residence is situated (for the purposes of making an
attestation as to an elector’s ordinary place of residence).
Clause 14 amends section 233 of the CEA, adding a number of requirements to
prove an elector’s identity and residence. These amendments mirror those made by
clause 9 to section 223 of the CEA (for electors residing abroad).
Clause 15 adds new section 233.1 to the CEA, specifying that the returning officer or
special voting rules administrator shall approve an application for registration and
special ballot only if the elector has submitted the application on time and the
application contains the identification and proof of residence information set out in
section 233 of the CEA.

2.4.3

PROHIBITIONS (CLAUSE 16) (PART 11, DIVISION 9, OF THE CEA)

Clause 16 adds new section 281(g.1) to the CEA, specifying that no person shall
vote or attempt to vote at an election under Division 3 or 4 of Part 11 knowing that he
or she is not qualified as an elector.

2.5

ENFORCEMENT (CLAUSE 17)

Clause 17 modifies section 491(2) of the CEA as enacted by the Fair Elections Act
(offences requiring intent – summary conviction) by adding the following new
offences:
•

new section 223(1.4): attesting to the residence of more than one elector living
outside Canada;
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•

new section 223(1.5): attesting to the last Canadian residence of an elector living
outside of Canada when one’s own residence has been attested to;

•

new section 233(1.04): attesting to the residence of more than one elector; and

•

new section 233(1.05): attesting to an elector’s residence when one’s own
residence has been attested to.

2.6

GENERAL (CLAUSE 18)

Clause 18 replaces section 549(2) of the CEA with section 549(1.1), which specifies
that any oath referred to in section 549(1), other than a statutory declaration taken in
a foreign country, must be administered by any person referred to in section 52 of the
Canada Evidence Act. 24 Under new section 549(2), all oaths or affidavits taken under
the CEA in Canada are to be administered free of charge. The current section 549(2)
states that all oaths or affidavits taken under the CEA are to be administered free of
charge.

2.7

TRANSITIONAL PROVISION AND COMING INTO FORCE (CLAUSES 19 AND 20)

Clause 19 is a transitional provision that ensures that all of the information contained
in the register of electors who temporarily reside outside Canada will be deemed to
be contained in the Register of Electors upon the coming into force of Bill C-50, and
that the CEO must update the Register of Electors accordingly.
Clause 20 states that Bill C-50 shall come into force 60 days after it receives
Royal Assent.
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