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PARLIAMENT'S GENERAL TRADE
AND COMMERCE POWER

INTRODUCTION

The Constitution Act, 1867, recognizes the legislative autonomy of Canada’s provincial
legislatures.! In theory, this autonomy enables the provinces to pursue their objectives
within their respective spheres of jurisdiction without interference from the other
provinces or Parliament.” Parliament and the provincial governments are equally
autonomous in affairs in which there is a common interest; the provinces are not
subordinate to Parliament.® The constitutional principle of federalism seeks to strike

a balance between national unity and diversity in the Canadian confederation.*

Section 91(2) of the Constitution Act, 1867 gives Parliament exclusive jurisdiction
over “the regulation of trade and commerce.”> That includes not only the authority to
enact legislation pertaining to interprovincial and international trade but also the
authority to enact legislation pertaining to the general regulation of trade in Canada.

Parliament’s “general” trade and commerce power is both broad and narrow. It is
broad because, in theory, Parliament can enact legislation that applies to all trade
sectors across the country, such as with regard to competition, consumer protection
and trademarks. It is narrow because Parliament must exercise its jurisdiction over
trade in accordance with specific terms and conditions so that the provinces maintain
their exclusive legislative authority over property and civil rights under section 92(13)
of the Constitution Act, 1867.

This publication examines the nature of Parliament’s general jurisdiction over trade
and the process followed by a court of law to determine whether Parliament is justified
in exercising that authority.
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BACKGROUND ON THE GENERAL TRADE
AND COMMERCE POWER

As early as 1881, the Judicial Committee of the Privy Council in London, England —
Canada’s highest court of appeal at the time — clarified the scope of Parliament’s
jurisdiction over trade in its decision in Citizens Insurance Company of Canada

v. Parsons.® In that decision, Sir Montague Smith recognized that the scope of federal
legislative powers over trade was limited, first, to interprovincial and international trade,
and, second, to the regulation of aspects of trade that apply to the entire country:

Construing ... the words “regulation of trade and commerce” by the
various aids to their interpretation ... they would include political
arrangements in regard to trade requiring the sanction of parliament,
regulation in matters of inter-provincial concern, and it may be
that they would include general regulation of trade affecting the
whole dominion.’

Sir Montague Smith deliberately rejected a literal interpretation of section 91(2) of
the Constitution Act, 1867 in order to maintain the provinces’ jurisdiction over
property and civil rights.® That jurisdiction, which is set out in section 92(13) of the
Constitution Act, 1867, gives provincial legislatures the authority to legislate on
almost all matters of private law’ — including the contract law, tort law, and property
law. Sir Montague Smith tried here to reconcile the powers of the two orders of
government by recognizing Parliament’s significant jurisdiction without neutralizing
that of the provincial legislatures.'® The magistrate thus reduced the scope of
section 91(2) of the Constitution Act, 1867 by limiting Parliament’s jurisdiction to
interprovincial and international trade and the “general regulation of trade affecting
the whole dominion.” [Author’s emphasis]'!

While the first aspect of federal legislative authority over trade is relatively clear,
such is not the case for Parliament’s general trade and commerce power. According
to the Supreme Court of Canada and in keeping with Parsons, this general power
allows Parliament to legislate only “where the national interest is engaged in a
manner that is qualitatively different from provincial concerns.”'? In other words,
although a federal Act can be used to govern some aspects of intra-provincial trade
under section 91(2) of the Constitution Act, 1867, the fact that a situation exists in
more than one province does not constitute a valid reason to exercise federal trade
jurisdiction.' Rather, Parliament must justify the need to exercise its general
jurisdiction over trade.!”
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DETERMINING WHETHER THE EXERCISE
OF THE GENERAL POWER IS VALID

Compared to the Privy Council, the Supreme Court has tried to foster a flexible
federalism that better incorporates considerations of public interest.'® The Court has
proceeded from the principle that above all else, federalism must continue to guide
the interpretation of the Constitution Act, 1867 in order to protect the autonomy of
both Parliament and the provincial legislatures, and that as a result, the concurrent
application of federal and provincial legislation must in no way change the exclusive
nature of the federal and provincial legislative powers set out in Part VI of the
Constitution Act, 1867. According to the Court, the exercise of legislative power by
one order of government must not drain the legislative power of another order of
government of its essence and effectiveness.!”

To maintain the provinces’ exclusive jurisdiction over property and civil rights, the
Supreme Court created a test, known as the General Motors test, after the court
decision General Motors of Canada Ltd. v. City National Leasing, to determine
whether a federal law constitutes a valid exercise of Parliament’s general jurisdiction
over trade.'® As with any analysis of constitutional validity based on the division of
powers, before it can apply the General Motors test, the court must determine the pith
and substance of the impugned federal law. The court must then determine whether
the federal law concerns an issue of sufficient national importance using the five criteria
of the General Motors test.

ANALYSIS OF THE PITH AND SUBSTANCE OF A LAW

When determining the constitutional validity of Parliament’s or a province’s exercise
of legislative power from a division of powers perspective, the court must focus on
the pith and substance, or the true character, of the impugned law.' A court determines
the pith and substance of a law by examining its purpose and effects:

A pith and substance analysis looks at both (1) the purpose of the
legislation as well as (2) its effect. First, to determine the purpose of
the legislation, the Court may look at both intrinsic evidence, such as
purpose clauses, or extrinsic evidence, such as Hansard or the minutes
of parliamentary committees.

Second, in looking at the effect of the legislation, the Court may
consider both its legal effect and its practical effect. In other words, the
Court looks to see, first, what effect flows directly from the provisions
of the statute itself; then, second, what “side” effects flow from the
application of the statute which are not direct effects of the provisions
of the statute itself.?’
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When only part of the law is being challenged, the pith and substance of the
impugned provisions must be established to determine the jurisdiction under which
they truly fall. If the impugned provisions infringe on the jurisdiction of an order of
government other than the order that adopted those provisions, the court must determine
whether they are still part of a valid legislative scheme. If so, those provisions will be
considered constitutionally valid if they are “sufficiently integrated” with the scheme
in question.?!

In general, establishing the pith and substance of an impugned law is sufficient to
determine under what jurisdiction it falls.?? In some cases, however, the court must
interpret the scope of the power in question to determine whether it encompasses the
pith and substance of the impugned law.? It is to that end that the Supreme Court
developed a test to determine whether the pith and substance of a federal law truly
falls under Parliament’s general trade and commerce power.

GENERAL MOTORS TEST

In 1989, in General Motors, the Supreme Court consolidated its previous
jurisprudence?® in order to come up with a new test to determine whether a federal
law indeed falls under Parliament’s general jurisdiction over trade. Chief Justice
Brian Dickson set out five criteria for determining the constitutional validity of
exercising that power:

e The impugned legislation is part of a general regulatory scheme.
e The scheme is under the continuous oversight of a regulatory agency.

e The impugned legislation is concerned with trade as a whole rather than with a
particular industry.

e The impugned legislation is of such a nature that provinces, acting alone or
in concert, would be constitutionally incapable of enacting it.

e The failure to include one or more provinces or localities in the impugned
legislative scheme would jeopardize its successful operation in other parts of
the country.”

The purpose of the General Motors test is to prevent Parliament from infringing on
provincial jurisdiction while recognizing its unique ability to intervene in national
trade issues.”® The Supreme Court stated that the above-mentioned list is not
exhaustive, that there tends to be overlap in the application of the criteria and that
the fact that an impugned legislation does not meet one or more of these criteria

is not necessarily determinative.?’
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The first two criteria of the General Motors test differentiate federal power from
provincial authority on a formal basis.?® It is relatively simple to verify whether
federal legislation presents a regulatory scheme that is national in scope and whether
that scheme falls under the oversight of a regulatory agency. That being said,
constitutional expert Peter Hogg has emphasized that the Supreme Court never
really justified why, from a constitutional perspective, these two criteria should be
part of analyzing the application of section 91(2) of the Constitution Act, 1867.%°
Noura Karazivan and Jean-Frangois Gaudreault-DesBiens believe that these first
two criteria are too easily satisfied.*® Professor Hoi Kong, however, believes that the
costs associated with administering such a scheme would encourage Parliament to
intervene only when absolutely necessary.>!

The third criterion establishes a requirement that the federal legislation be general in
nature. The criterion indicates that in exercising its general jurisdiction over trade,
Parliament should not target specific companies, industries or trade activities, but,
rather, target issues that affect trade as a whole and that transcend local issues.** For
example, the Supreme Court has recognized the validity of federal legislation dealing
with competition and trademarks. Relative to competition, a federal law cracking down
on monopolistic practices was said to ensure “the existence of a healthy level of
competition in the Canadian economy.”** The Court stated that this federal law treated
the Canadian economy as “a single integrated national unit rather than as a collection
of separate local enterprises.”** Relative to trademarks, the Court said that “there is no
question that trade-marks apply across and between industries in different provinces.”*?

In contrast, the Supreme Court found that the federal Act to establish a pan-Canadian
securities regulator was invalid. Indeed, the Court argued that “the preservation of
capital markets to fuel Canada’s economy and maintain Canada’s financial stability’*°
was indeed an issue that affects trade as a whole, the impugned legislation sought

to regulate all aspects of trading in securities, an area that has long been viewed as
falling under provincial jurisdiction. Furthermore, the Court found that many aspects
of the proposed regulation did not deal with general issues but with issues that strictly
affected the securities market.?’

In 2011, the Supreme Court found that the application of the fourth criterion does not
require deciding whether the impugned legislation is the best option for dealing

with a particular issue. Rather, it involves establishing whether the provinces are
constitutionally able to take the same action as a federal law.*® For example, the
Supreme Court noted that the provinces lacked the constitutional capacity to manage
the systemic risks and to collect data at the national level, even if they were acting

in concert.*

The fifth criterion requires establishing that the federal legislative scheme is different
from any action that could be taken by the provinces in that the failure to include
one or more provinces or localities in the scheme would jeopardize its successful
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operation in other parts of the country. For example, in General Motors, the Court
said that “‘competition cannot be effectively regulated unless it is regulated nationally.
In a subsequent decision, the Court underscored that the efficacy of trademark
protection depended on the recognition of federal jurisdiction over the matter.*! In
Reference re Securities Act, the Court supported federal regulation when it comes to
meeting goals related to “fair, efficient and competitive markets and the integrity and
stability of Canada’s financial system,”** at least as far as national goals are concerned.

9940

The Supreme Court’s application of the last two General Motors test criteria was
criticized by commentators who want to promote the diversity of regional policies
and protect provincial autonomy. They believe the Court was introducing efficiency
considerations in order to determine which order of government is in the best position
to regulate certain trade issues. Even if the federal government proved to be more
effective than the provincial governments at regulating some trade issues, however,
these critics believe that this type of consideration should not be used to undermine
the exclusive jurisdictions of the provinces.*

In 2018, the Supreme Court had the opportunity to once again apply the General
Motors test criteria in the context of the securities market. A new episode in a long
saga, Reference re Pan-Canadian Securities Regulation* concerned the constitutional
validity of a proposed securities regulatory regime and a draft federal law entitled
“Capital Markets Stability Act.”*> The Supreme Court found that the draft legislation
did indeed fall under Parliament’s general jurisdiction over trade. It found that the
draft legislation was limited to controlling the systemic risks related to the securities
market that could undermine the entire Canadian economy, a national issue that
affects trade as a whole, without impacting the day-to-day aspects of the securities
trade, which fall under provincial jurisdiction. The Supreme Court also found that, for
constitutional reasons, the federal government’s participation is essential to regulating
these risks because, even though several provincial governments had agreed to work
together, one province could always refuse to adhere to an interprovincial regime or
unilaterally withdraw from it.*¢

CONCLUSION

At first glance, Parliament’s general jurisdiction over trade is very broad. However,
the exercise of that jurisdiction is subject to strict conditions in order to protect the
provinces’ jurisdiction in areas of common interest. The original purpose of this
constitutional arrangement was to promote provincial autonomy and encourage a
variety of approaches to trade regulation. However, this arrangement is now being
challenged by globalization, which encourages the adoption of consistent regulations
across the country to facilitate trade, attract foreign investment and coordinate
government action on key issues, such as consumer protection.
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