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EXECUTIVE SUMMARY 

Domestic police, prosecutors and courts must operate within the confines of their 
territorial jurisdiction, but criminal behaviour knows no borders. Consequently, states 
have developed legal tools to deal with cases where one or more elements of 
a crime – such as location, the accused, evidence or proceeds – go beyond those 
borders. 

To enforce domestic criminal laws outside their borders, states may choose to 
unilaterally assert jurisdiction beyond their borders through their own legislation. The 
most common and widely recognized basis for asserting this extraterritorial 
jurisdiction is the territorial principle. This principle extends to international crimes 
in which the essential constituent element is committed inside the asserting state’s 
territory. In other circumstances, states may assert jurisdiction where offences are 
committed beyond national borders but have a significant or substantial connection in 
terms of national interest. Canada has often used these principles to justify the 
extraterritorial application of its criminal laws. 

However, extraterritorial jurisdiction is difficult to exercise without international 
cooperation. As such, various mechanisms exist to facilitate interstate cooperation in 
order to repress transnational crime. Through extradition, under certain conditions, 
one state may surrender a person to another state, either for a trial or for enforcement 
of a sentence. In Canada, the government must take into account this individual’s 
human rights during the extradition process. Over the last decade, controversial 
extradition cases have led legal experts to call on the Government of Canada to 
reform the Extradition Act of 1999 to make sure this condition is respected. 

Mutual legal assistance also allows judicial systems to coordinate their respective 
processes, including for sharing evidence, transferring detained individuals and 
enforcing sentences. In recent years, a new generation of cross-border agreements has 
been developed to facilitate electronic data transfer as part of transnational criminal 
investigations. 
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INTERNATIONAL DIMENSIONS OF  
DOMESTIC CRIMINAL LAW:  
EXTRATERRITORIALITY AND EXTRADITION* 

1 INTRODUCTION  

Although domestic police, prosecutors and courts must operate within the confines of 
their territorial jurisdiction, criminal behaviour knows no borders. As such, states have 
developed legal tools to deal with cases in which one or more elements of a crime – such 
as location, the accused, evidence or proceeds – are located in another country. 

The tools for recognizing and enforcing international aspects of national criminal law 
include the exercise of extraterritorial jurisdiction and various mechanisms for 
interstate cooperation in criminal matters, such as extradition, mutual legal assistance, 
seizure (including the forfeiture of criminal proceeds) and most recently, direct access 
to electronic data. 

2 EXTRATERRITORIAL CRIMINAL JURISDICTION 

2.1 OVERVIEW 

International law allows states to claim jurisdiction beyond their borders. This is 
known as extraterritorial jurisdiction.1 States can rely on various bases to justify 
enforcing their criminal legislation beyond their territory.  

The most common and widely recognized basis for exercising jurisdiction over 
a crime is the territorial principle, which holds that every state assumes jurisdiction 
over the prosecution and punishment of crimes committed within its borders.2 This is 
considered the “bedrock rule” and establishes that a state’s jurisdiction, for national 
interest and procedural reasons, extends by default to crimes whose essential 
constituent element was committed on its territory.3 This rule applies regardless of 
whether the crime was committed by residents of the state or by foreign nationals.4 

In circumstances where offences are committed beyond national borders but have 
a “significant or substantial connection” to the prosecuting state, principles of 
“qualified territoriality” may be asserted. For example, under the nationality 
principle, states can assert jurisdiction over certain of their nationals who are accused 
of having committed crimes abroad.5 A state’s global criminal jurisdiction over its 
military personnel is a common example of this.6  

The “passive nationality” principle may also be raised when the victim of a crime is 
a national of the prosecuting state. A form of passive national jurisdiction also exists 
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over crimes committed on ships and aircraft that are registered to one state, even 
when outside of national borders. More rarely, a state may exercise jurisdiction over 
matters that have a harmful effect on its national interests, known as the “protective 
principle” of jurisdiction.7 In Canada, offences that fall into this category include 
treason, espionage and counterfeiting of national currency and passports, and some 
immigration offences. 

Lastly, states may also assert universal jurisdiction over certain crimes that are 
considered “as an attack upon the international order,” 

8 such as genocide, crimes 
against humanity and war crimes. For example, the Government of Canada officially 
asserted its universal jurisdiction by criminalizing all international acts of genocide, 
crimes against humanity and war crimes in the Crimes Against Humanity and War 
Crimes Act.9 

2.2 CANADIAN LAW AND EXTRATERRITORIAL JURISDICTION 

For countries like Canada, where criminal law is based on traditions in English 
common law, the territorial principle of jurisdiction is the rule and extraterritorial 
jurisdiction is the exception. Section 6(2) of the Criminal Code (the Code) provides 
that, subject to the Code or other federal legislation to the contrary, no person may 
be convicted of an offence committed outside Canada.10 In comparison, many 
continental European states exercise general extraterritorial criminal jurisdiction 
over their citizens.11 Other states have also chosen to exercise extraterritorial 
jurisdiction over their citizens when they are the victims of a crime.12  

However, even for states such as Canada, there has been a progressive increase in 
assertions of extraterritorial criminal jurisdiction to deal with international and 
transnational crime. These assertions are often made in accordance with international 
treaty commitments, allowing states to cooperate with other governments and avoid 
conflicts over jurisdiction.  

Extraterritorial jurisdiction is implemented in Canadian law in many contexts, 
including in the examples given in the tables that follow.   
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Table 1 – Examples of Crimes Committed Abroad That May Be Prosecuted in Canada  
Under the Nationality Principle 

Offence Legislative Provision 

Offences committed by Canadian military personnel and 
other persons subject to the Code of Service Discipline 

National Defence Act, ss. 67, 130 and 132 

Indictable offences committed by a Canadian federal public 
servant 

Criminal Code, s. 7(4) 

Offences committed by a Canadian citizen who is outside 
the territory of any state 

Criminal Code, s. 477.1(e) 

Bigamy Criminal Code, s. 290 
Various offences involving cultural property Cultural Property Export and Import Act, s. 36.1(3) 

Export and Import Permits Act, s. 14.2(3) 
Various offences involving chemical weapons Chemical Weapons Convention Implementation Act, s. 22 
Various sexual offences against children Criminal Code, s. 7(4.1) 
Various offences in relation to trafficking in persons Criminal Code, s. 7(4.11) 
Various offences outside Canada Criminal Code, s. 7(4.2) 

Note: In the first two offences above, Canadian military personnel and public servants are presumed to be 
either permanent residents or citizens of Canada. 

Sources:  Table prepared by the Library of Parliament using information obtained from National Defence Act, 
R.S.C. 1985, c. N-5; Criminal Code, R.S.C. 1985, c. C-46; Cultural Property Export and Import Act, 
R.S.C. 1985, c. C-51; Export and Import Permits Act, R.S.C. 1985, c. E-19; and Chemical Weapons 
Convention Implementation Act, S.C. 1995, c. 25. 

Table 2 – Examples of Crimes Committed on Canadian Ships and Aircraft  
That May Be Prosecuted in Canada Under the Passive Nationality Principle 

Offence Legislative Provision 

Indictable offences committed on or in respect of Canadian 
aircraft 

Criminal Code, s. 7(1)(a) 

Indictable offences committed on an aircraft in flight where 
the aircraft lands in Canada 

Criminal Code, s. 7(1)(b) 

Hijacking or endangering the safety of an aircraft or airport Criminal Code, s. 7(2) 

Seizing control, or endangering the safety of, a ship or fixed 
platform at sea 

Criminal Code, ss. 7(2.1) and 7(2.2) 

Various offences involving explosive or other lethal devices Criminal Code, s. 7(3.72)(a) and 7(3.72)(b) 

Offences committed in the course of “hot pursuit” from Canada Criminal Code, s. 477.1(d) 
Canadian Environmental Protection Act, 1999, s. 271.1(2) 
Migratory Birds Convention Act, 1994, s. 18.3(2) 

Sources:  Table prepared by the Library of Parliament using information obtained from Criminal Code, R.S.C. 1985, 
c. C-46; Canadian Environmental Protection Act, 1999, S.C. 1999, c. 33; and Migratory Birds Convention 
Act, 1994, S.C. 1994, c. 22.  

https://laws-lois.justice.gc.ca/eng/acts/N-5/
https://laws-lois.justice.gc.ca/eng/acts/C-46/index.html
https://laws-lois.justice.gc.ca/eng/acts/C-51/
https://laws-lois.justice.gc.ca/eng/acts/E-19/index.html
https://laws-lois.justice.gc.ca/eng/acts/C-27.6/
https://laws-lois.justice.gc.ca/eng/acts/C-27.6/
https://laws-lois.justice.gc.ca/eng/acts/C-46/index.html
https://laws-lois.justice.gc.ca/eng/acts/C-15.31/
https://laws-lois.justice.gc.ca/eng/acts/M-7.01/
https://laws-lois.justice.gc.ca/eng/acts/M-7.01/
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Table 3 – Examples of Crimes Committed Abroad That May Be Prosecuted in Canada  
Under the Protective Principle 

Offence Legislative Provision 

High treason or treason against Canada Criminal Code, s. 46(3) 
Piracy Criminal Code, ss. 74 and 75 
Forgery or fraud in relation to a Canadian passport Criminal Code, s. 57 
Fraudulent use of Canadian certificate of citizenship  Criminal Code, s. 58 
Immigration offences Immigration and Refugee Protection Act, s. 135 

Sources:  Table prepared by the Library of Parliament using information obtained from Criminal Code, R.S.C. 1985, 
c. C-46; and Immigration and Refugee Protection Act, S.C. 2001, c. 27. 

Table 4 – Examples of Crimes Committed Abroad That May Be Prosecuted in Canada  
Under the Universal Jurisdiction Principle 

Offence Legislative Provision 

Genocide, crimes against humanity or war crimes Crimes Against Humanity and War Crimes Act, ss. 6 and 8 
Breach of command responsibility in relation to genocide, a 
crime against humanity or a war crime 

Crimes Against Humanity and War Crimes Act, ss. 7 and 8 

Torture Criminal Code, s. 269.1 
Hostage-taking Criminal Code, s. 7(3.1) 
Terrorism Criminal Code, ss. 7(3.73), 7(3.74) and 7(3.75) 

Sources:  Table prepared by the Library of Parliament using information obtained from Crimes Against Humanity and War 
Crimes Act, S.C. 2000, c. 24; and Criminal Code, R.S.C. 1985, c. C-46. 

3 INTERSTATE COOPERATION IN CRIMINAL LAW MATTERS 

3.1 EXTRADITION 

Extradition is the cooperative process whereupon one state surrenders a person to 
another state for trial and/or the enforcement of a sentence. Extradition obligations 
are generally set out in bilateral treaties or multilateral conventions, although 
internally, the extradition process is governed by domestic laws.13  

3.1.1 The Process 

First, when a state receives a formal request for extradition from a state or 
international tribunal, it must consider the merits of the extradition. For example, 
states are generally not obliged to extradite someone for conduct that is also not a crime 
under its own laws. This rule is known as the dual criminality requirement.14 
Furthermore, as discussed previously, states that exercise general extraterritorial criminal 
jurisdiction over their nationals rarely extradite them, but will instead prosecute them at 
home.15 

https://laws-lois.justice.gc.ca/eng/acts/C-46/index.html
https://laws-lois.justice.gc.ca/eng/acts/I-2.5/index.html
https://laws-lois.justice.gc.ca/eng/acts/C-45.9/
https://laws-lois.justice.gc.ca/eng/acts/C-45.9/
https://laws-lois.justice.gc.ca/eng/acts/C-46/index.html
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In Canada, extradition has been governed by the Extradition Act since 1999.16 
The federal Minister of Justice and the International Assistance Group (IAG) are 
responsible for administering the law, implementing the relevant treaties and dealing 
with requesting partners.17 Created in 1988, the IAG is a specialized office within 
Canada’s Department of Justice, that works to ensure that all relevant considerations 
are taken into account in the extradition process.  

In Canada, there are three broad phases in responding to an extradition request from 
a foreign state: 18 

• First phase – authority to proceed: The federal Department of Justice 
determines whether the request is made in accordance with an applicable treaty 
and whether it falls within the scope of section 3 of the Extradition Act, which 
includes whether the offence satisfies the dual criminality requirement. If so, 
authority to proceed may be granted.19 

• Second phase – extradition hearing: A superior court judge determines whether 
sufficient evidence exists that the person committed the offence in question. If so, 
the person is committed for surrender. The judge’s decision may be appealed.20  

• Third phase – decision on surrender: After giving the parties an opportunity 
to make submissions, the Minister of Justice decides, based on the requirements 
of the Extradition Act, whether the person should be surrendered. The minister’s 
decision to surrender a person is subject to judicial review.21 

Conversely, in situations where Canadian prosecutors attempt to extradite 
individuals from abroad for trial or sentencing in Canada, a competent authority 
(usually a provincial attorney general) makes a request to the federal Minister of 
Justice, who passes the request on to the IAG for review.22 If the extradition request 
is approved, the IAG sends the request to the state concerned, which uses its own 
processes to respond to the request.23 If extradited, the person is brought to Canada 
by Canadian officers or agents of the state concerned. 

3.1.2 Human Rights and Diplomatic Assurances 

The IAG has “a fundamental and constitutional obligation to protect the rule of law 
and the interests of justice in the extradition process.” 

24 As such, Canada, may need 
to seek diplomatic assurances to ensure that sentences, such as the death penalty and 
corporal punishment, will not be imposed if a person in Canada is surrendered to 
another state.25 Assurances are intended to give Canada the necessary flexibility to 
make sure it is not handing people over to foreign countries to suffer treatments or 
punishments that are unacceptable by Canadian or international human rights 
standards, while at the same time ensuring that offenders do not escape justice 
entirely. 
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The Canadian courts have ruled that the government must seek diplomatic assurances 
from other countries if extradition could lead to a violation of the individual’s right 
to life, liberty and security under section 7 of the Canadian Charter of Rights and 
Freedoms.26 In particular, the Supreme Court of Canada has held that causing 
an individual to face the death penalty in the context of extradition “shocks 
the conscience” of Canadians, given the growth of abolitionism internationally as 
a principle of fundamental justice. On the other hand, the courts have ruled that lengthy 
mandatory jail terms for drug offenders do not “shock the conscience” of Canadians.27 
Other types of assurances sought by the Government of Canada, much rarer and 
difficult to enforce, include those relating to penitentiary conditions and those 
guaranteeing access to consular services for extradited Canadian citizens.28  

Except for diplomatic assurances made to prevent death sentences, these assurances 
have been used in a relatively sparing manner so far.29 One concern, if such 
assurances are sought too readily on behalf of foreign fugitives, is that Canada could 
become a destination of choice, or safe haven, for the world’s worst criminals.30  

3.1.3 Movement for Reform of Canada’s Extradition Act 

In the wake of controversial extradition cases in Canada,31 legal experts have called 
on the government to reform the 1999 Extradition Act, in order to restore the balance 
between “the prompt compliance with Canada’s international obligations to 
its extradition partners, and the protection of the rights of the person sought”.32 In 
October 2021, the Halifax Colloquium on Extradition Law Reform published a report 
outlining proposals for extradition law reform. The report presented 12 proposals for 
the possible reform of extradition laws, outlining three general principles to guide 
the review: fundamental fairness, transparency and the re-balancing of roles between 
the executive and the judiciary.33 

According to experts involved in the Halifax Colloquium, the Act currently grants an 
extremely favourable evidentiary presumption to requesting states, and does not offer a 
real possibility for individuals sought for extradition to present an adequate defence in 
Canada before being extradited.34 These experts also called for the Act to be amended to 
allow courts to ensure that the Minister of Justice seeks diplomatic assurances for certain 
extradition cases, such as when there would be an obligation under international human 
rights law to protect the human rights of the individual sought.35 

The House of Commons Standing Committee on Justice and Human Rights 
undertook a study on this issue and tabled its report in June 2023. The report 
included 20 recommendations to modernize the current system so that the civil 
liberties of Canadians and permanent residents of Canada are upheld in extradition 
proceedings.36 The Minister of Justice presented a response to the report, indicating 
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that it was “moving forward with new or existing processes to respond” to some of 
the committee’s recommendations.37 

3.2 MUTUAL LEGAL ASSISTANCE AND OTHER FORMS OF COOPERATION  
IN CRIMINAL LAW ENFORCEMENT 

3.2.1 Mutual Legal Assistance 

In addition to the extradition mechanisms, mutual legal assistance also allows for 
cooperation between judicial systems. Canada’s Mutual Legal Assistance in Criminal 
Matters Act 38 provides for many forms of assistance, such as conducting searches and 
seizures, having witnesses examined under oath, providing for witness testimony 
in foreign proceedings via audiovisual link, transferring detained persons outside 
Canada for foreign criminal investigations or proceedings, lending exhibits of evidence 
from Canadian court proceedings and enforcing foreign fines.39 

Bilateral or multilateral agreements are usually required to give effect to requests for 
legal assistance. These agreements set out Canada’s obligations to assist partners on a 
reciprocal basis and for lawful execution by the Canadian courts and federal and 
provincial law enforcement authorities.40 Foreign states that do not have a treaty with 
Canada can also request legal assistance from Canada by way of a letters rogatory 
request under the Canada Evidence Act,41 or they can file a non-treaty letter of request.42 

International mutual legal assistance treaties, such as the United Nations Convention 
against Transnational Organized Crime 43 and the United Nations Convention 
against Corruption ,44 have established obligations for states to cooperate in 
investigating and prosecuting specific categories of international crimes. More 
recently, Canada supported the Ljubljana–The Hague Convention on International 
Cooperation in the Investigation and Prosecution of the Crime of Genocide, Crimes 
against Humanity, War Crimes and other International Crimes along with 79 other 
states in 2023, and the instrument is now open for signatures.45 This agreement will 
provide a comprehensive framework for interstate cooperation to fight against 
impunity for those responsible for the most serious international law crimes, such as 
atrocity crimes.46 

3.2.2 Other Forms of Cooperation 

For law enforcement, police forces from different countries collaborate either on an 
ad hoc bilateral basis, or multilaterally through the International Criminal Police 
Organization.47 INTERPOL facilitates the sharing of information between law 
enforcement agencies that deal with transnational crimes.48  

Furthermore, Canada’s Criminal Code provisions that govern the seizure and forfeiture 
of proceeds of crime extend to crimes committed outside of Canada.49 Section 11 of the 
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Seized Property Management Act also permits Canada to share forfeited proceeds with 
foreign governments on a reciprocal basis, where their law enforcement agencies have 
assisted in the investigation of the offences that led to forfeiture.50 

3.2.3 New Generation of Cross-Border Agreements 

In recent years, a new generation of cross-border agreements has been developed to 
complement mutual legal assistance and to facilitate the transfer of electronic data 
in the context of transnational criminal investigations.51 

In the United States, the Clarifying Lawful Overseas Use of Data (CLOUD) Act (the 
CLOUD Act)52 creates a “direct access” mechanism between trusted partner 
countries, allowing them to request the disclosure of electronic data held by foreign 
service providers. Using this mechanism, investigating bodies may file a request 
before their national courts and request the issuance of an extraterritorial order to 
obtain content data, subscriber information, and transmission data that relate to 
serious crime.53  

The Council of Europe’s Second Additional Protocol to the Convention on 
Cybercrime on enhanced co-operation and disclosure of electronic evidence also 
gives effect to and expedites foreign data production orders between partners, albeit 
with a comprehensive set of safeguards to protect human rights and fundamental 
freedoms.54  

Canadian prosecutors may soon access both of these new tools. In 2022, the 
government entered into formal negotiations with the United States in regard to a 
forthcoming bilateral agreement under the CLOUD Act.55 Furthermore, in June 2023, 
Canada signed the second additional protocol, and the Department of Justice is 
currently consulting relevant stakeholders in order to determine how this treaty could 
be best implemented within the country.56 

4 CONCLUSION 

Extraterritorial jurisdiction, extradition and mutual legal assistance have become 
increasingly important in a world that deals with international criminality daily. 
Hence, Canada needs to work with its international partners to achieve the 
overarching objectives of criminal justice in the country. Thankfully, this is made 
possible through interstate cooperation mechanisms at every step of the judicial 
process. 
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